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he General Agreement on Tariffs and
Trade (GATT) 1994 establishes a free
trade regime for all WTO Members and is based
on fundamental principles such as MFN, nation-
al treatment, and the prohibition of the discrimi-
natory application of quantitative restrictions [1,
p. 82]. However, it is recognized that these liber-
alization rules may sometimes conflict with so-
cial and economic values such as public morals,
health, the environment, national security, and
economic development; therefore, Article XX of
the GATT provides a legal framework to resolve
these conflicts through general exceptions [5].
The general exception provisions do not,
in essence, alter the core obligations under the
GATT; they serve only as a defense mechanism
to protect a measure that has already been deter-
mined to be inconsistent with GATT obligations
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in certain circumstances, and the burden of as-
serting and proving this defense rests upon the
state applying the measure [3].

In this regard, Article XX serves as the cen-
tral legal instrument for reconciling the rules of
trade liberalization with values such as public
morals, human-animal-plant life and health, the
conservation of exhaustible natural resources,
the enforcement of domestic laws, balance of
payments, economic development, and national
security [6].

Structurally, Article XX consists of two parts:
first, an introductory paragraph known as the
«chapeau,» followed by specific categories of
exceptions in the form of subparagraphs (a)—(j),
and these subparagraphs constitute a limited and
closed list [6, p. 7784]. At the subparagraph lev-
el, each exception identifies a specific legitimate
policy objective (for example, the protection of
public morals or the conservation of exhaustible
natural resources) and requires a legal «nexus»
between the measure and that objective through
connectivity requirements such as «necessary»
or «relating to» [2, p.178].

The chapeau, in turn, becomes an overarch-
ing supervisory norm that filters out the abuse
of the general exception mechanism by requiring
that measures adopted for these listed legitimate
purposes are not applied in a manner that con-
stitutes «arbitrary or unjustifiable discrimination
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between countries where the same conditions
prevail, or a disguised restriction on internation-
al trade» [6, p.7785].

A state invoking Article XX must first, in the
initial stage, prove that the measure falls within
the scope of one of the subparagraphs (a)—(j)—
that is, it makes a real and reasonable contribu-
tion to the protection of the specified social or
economic value [6, p.7786]. In the subsequent
stage, the state must demonstrate that this mea-
sure, in its actual application, does not create ar-
bitrary and unjustifiable discrimination between
countries in the same conditions and does not
have a purpose of disguised protectionism; this
is the primary function of the chapeau.

The «necessary» requirement has been spe-
cifically developed in the jurisprudence of the
Appellate Body, and the Korea — Various Mea-
sures on Beef case 1s the main point of reference
in this regard [4]. In that case, the Appellate
Body stated that «necessity» must be determined
based on a «weighing and balancing» of several
factors, such as the extent to which the measure
contributes to the objective of the law or regula-
tion in question, the importance of the protected
values, and the measure’s impact on exports or
imports [8]. Within this balancing framework,
the tribunal examines whether there is an alter-
native measure—either WTO-consistent or less
WTO-inconsistent—that the member in ques-
tion could «reasonably be expected to employ»;
if such an alternative exists, a more trade-restric-
tive or more inconsistent measure is not consid-
ered «necessary» [2, p.182].

Precisely due to the requirements of the cha-
peau, there have been cases where measures
adopted for legitimate objectives were justified
under an Article XX subparagraph but failed to
receive legal protection due to their manner of
application [3]. In the US — Gasoline case, al-
though the United States was found to be fun-
damentally justified in applying environmental

standards to gasoline to protect air quality, it
was concluded that these standards created un-
justifiable discrimination against gasoline from
Venezuela and certain other countries [9]. In the
US — Shrimp case, the objective of protecting
sea turtles was considered legitimate; however,
the rigid and inflexible application of the US
measures regarding shrimp imports from India,
Malaysia, Pakistan, and Thailand was evaluated
as arbitrary discrimination between countries
where the same conditions prevail [10].

Following the same line of reasoning in the
US — Gambling and Brazil — Retreaded Tyres
cases, while the legal legitimacy of public mor-
als and public health objectives was recognized,
the courts strictly scrutinized whether differen-
tial treatment and exceptions in the application
of the measures created risks of discrimination
or disguised protectionism [5].

The interpretation of Article XX has not re-
mained static over time; rather, it has developed
based on an «evolutionary approach,» which is
particularly evident in the interpretation of gen-
eral terms such as «public morals,» «exhaustible
natural resources,» and «human life and health.»
[3] In the US — Shrimp case, the Appellate Body
criticized the panel for interpreting the phrase
«exhaustible natural resources» in a narrow and
static manner and emphasized that this term is
«evolutionary by definition» and, taking into ac-
count the development of modern international
environmental law, must encompass both liv-
ing and non-living natural resources [10]. At the
same time, in disputes such as the US — Gambling
and China — Certain Publications and Audiovisu-
al Products cases, a dynamic content was given
to the concept of «public morals» by noting that
it is a variable and context-dependent category
shaped by the prevailing social, cultural, ethical,
and religious values of each member [4].

As a result of these interpretative approach-
es, GATT Article XX provides a certain «green
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light» to environmental and public health-orient-
ed measures and allows states to legally imple-
ment trade restrictions they deem necessary to
protect their natural resources, ecosystems, and
domestic markets [5]. Article XX demonstrates
that free trade rules are not absolute; when values
such as environmental protection and the pres-
ervation of human, animal, and plant health so
require, states may prioritize these values, pro-
vided that the adopted measures do not become a
means of arbitrary or disguised circumvention of
GATT obligations [4].

In a broader context, Article XX creates an
exceptional space within the predictable and
rules-based multilateral trading regime estab-
lished by the WTO and serves to manage the
tension between social values and trade liberal-
ization [4].

According to the precedent established by
the WTO Appellate Body, the requirement for
a state to pass a two-tier test in order to justify
a measure inconsistent with GATT obligations
under Article XX ensures both a broad interpre-
tation of social values and the prevention of pro-
tectionist intentions hidden behind these values
[2, p.178].

Consequently, if a measure not only makes
a real contribution to the protection of one of
the specified values but also does not create ar-
bitrary and unjustifiable discrimination between
countries where the same conditions prevail and

lacks a motive of disguised protectionism, that
state can maintain the measure even if it is incon-
sistent with GATT [3].

In subsequent years, GATT Article XX has
served as a model for general exception clauses
used not only in trade law but also in interna-
tional investment law [7]. Following the same
logic, a number of international investment
agreements recognize the rights and protections
of investors on one hand, while on the other, they
include general exception clauses that—under
certain conditions—exempt measures adopted
in good faith for purposes such as public health,
the environment, public order, and national se-
curity from treaty obligations; these clauses are,
in most cases, an adapted version of the GATT
Article XX model [7].

Such clauses typically consist of three main
elements: a limited list of permissible policy ob-
jectives, a connectivity requirement expressed
through formulas like «necessary» or «relating
to» between the measure and that objective, and
finally, a chapeau-style general filter mechanism
prohibiting protectionist and arbitrarily applied
measures; this structure has become the central
legal technique for balancing free economic re-
lations with social and environmental values in
both trade and investment law [7].
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Baki D&vlat Universitetinin Hiquq fakiiltesinin

Beynolxalq iimumi hiiquq kafedrasinin “Beynolxalq iqtisadi hiiquq”
ixtisaslasmasi tizro II kurs magistranti

GATT-IN XX MADDOSIi: AZAD TiCAROT VO SUVEREN
MARAQLAR ARASINDA HUQUQI KOMPROMIS

XULASO

Bu mogqalado beynolxalq ticarat rejimindos iqtisadi liberallagdirma ilo dovlatlorin suveren tonzimlomo maraqlar ara-
sindaki ince tarazliq tohlil edilir. Maqalonin esas qayasi ondan ibaratdir ki, GATT-mn XX maddasi dovlatlors ictimai
manaviyyatin, insan va heyvan saglamligiin qorunmasi, habels tiikkonan tobii sorvatlorin miihafizasi kimi ali maqgsadler
namins azad ticarat dhdsliklsrinden miivaqqati kenara ¢ixma imkani yaradir.

Homginin, vurgulanir ki, bu istisnalarin totbiqi miitloq deyil vo iki marhaloali sinaq testino tabedir: ilk ndvbade mii-
vafiq todbir maddodo sadalanan spesifik bondlorden birino uygun golmoli, daha sonra iso maddonin giris hissosindoki
(Chapeau) sortlori yerina yetirmalidir. Todgiqatda Umumdiinya Ticarat Toskilatinin (UTT) presedent hiiququna istinad
edilorok gostarilir ki, asas ¢otinlik dovlotin legitim daxili siyasatini «gizli proteksionizm»don forqlondirmokdir. Yekun
olaraq, maqale XX maddani ticarat hiiququnun «tshliikasizlik klapani» kimi xarakterizs edir va onun qlobal ticarat siste-
minin legitimliyini qorumaqdaki rolunu ssaslandirir.
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CanpbiroBa Ader LIaxuH rpi3pl,

maructpanT I kypca no crienuanuzanuu « Mex1yHapoJHOEe SKOHOMUUECKOE IPABO»
Kadeapbl MeXIyHAPOAHOTO OOIIEro MpaBa IopHUIHYecKkoro (Gakynprera

BakuHCKOro rocy1apcTBEHHOTO YHUBEPCUTETA

CTATBA XX TATT: IPABOBO KOMITPOMHUCC MEXKJY CBOBOJTHOM
TOPT'OBJIE U CYBEPEHHBIMH UHTEPECAMHU

PE3IOME

Craths MOCBAIIEHA aHATTN3Y OJJTHOTO M3 CAMBIX CJIOKHBIX MEXaHU3MOB B npaBe BTO, KoTopsIii TO3BOMSET rOCyaapCT-
BaM-WICHAM OTCTYIIaTh OT MIPABHJI CBOOOIHOW TOPTOBJIM PAJIH 3alIUThI KIIFOYEBBIX OOIIECTBCHHBIX HHTEPEeCcOB. B padore
paccmarpuBaetcs, kak npaBoBble paMmku [ATT no3BosisitoT cTpaHaM peaau30BbIBATE MEPHI 10 OXpaHe OKpYKarollen cpe-
JIbl, 3aIIUTE 340POBbsI HACEIEHUSI U COXPAHEHUIO HCUEPIIAEMBIX IIPUPOIHBIX PECYPCOB, HE Hapyllasl IPU 3TOM LEIOCT-
HOCTb MEX/IlyHapOAHOU TOPrOBOM CUCTEMBI.

[leHTpanbHOE MECTO B aHAJU3E 3aHUMACT «JIBYXYPOBHEBBIH TECT», BHIPAOOTAHHBIN MPAKTHKON AMEUISIIHOHHOTO
oprana BTO. ABtop noapoOHO pa3dupaeT HEOOXOMUMOCTh COOTBETCTBHS OTPAaHUYUTEIHFHBIX MEP HE TOJIIEKO KOHKPETHBIM
myakraM Craten XX, HO 1 €€ BBogHOIT yactu (Chapeau), koTopas CiyXHuT 6aphepOoM MPOTUB IPOU3BOIBHON JUCKPUMHU-
HAIlUU ¥ CKPBITOTO MPOTEKIIMOHU3MA. B craThe genaetcs BeIBOA, 4TO CTaThs XX He SIBISAETCS Ja3eHKOM ISl YKIOHSHHUS
OT 00s13aTeNBCTB, a MPEACTABISIET COO0H HEOOXOAMMBII HHCTPYMEHT THOKOCTH, MTO3BOJISIFONIUI TPUMUPHUTH TII00ATBHYIO
SKOHOMHUYECKYIO MHTEIPALUIO C COLMAIbHBIMU U YKOJIOTMYECKUMU IPUOPUTETAMU TOCYIAPCTB B YCIOBUSAX COBPEMEHHO-
rO MEHSIOLIETOCS MUPA.
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