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Introduction

he International Criminal Court (ICC) is

a permanent international tribunal estab-
lished to prosecute individuals accused of com-
mitting the most serious crimes that concern the
international community as a whole. The ICC
is headquartered in The Hague, Kingdom of the
Netherlands. In this respect, it is important to
distinguish the ICC from other judicial bodies.
Although the ICC, founded in 2002, operates as
an independent institution separate from the Uni-
ted Nations and tries individuals for the gravest
crimes, the International Court of Justice (estab-
lished in 1945) is a UN judicial organ that settles
legal disputes between states. By contrast, the
European Court of Human Rights (established in
1959) is a regional court independent of the UN
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that deals with human rights violations commit-
ted by states.

Before analyzing issues related to the juris-
diction of the ICC, it is essential to briefly con-
sider the legal history of international criminal
trials. Many scholarly sources identify the trial
of Peter von Hagenbach in 1474 as the first ad
hoc criminal tribunal in history [14, p.20]. This
court is often regarded as a foundational prece-
dent. However, due to historical circumstances,
no similar permanent judicial bodies were estab-
lished for several centuries. In the 19th century,
during the Franco-Prussian War (1870-1871),
Gustav Moynier, a founder of the International
Committee of the Red Cross, proposed in 1872
the creation of an international criminal tribunal.
Moynier is thus recognized as the first author of
the idea for an international permanent criminal
court [13, p.72.]. Unfortunately, his proposal
was not accepted at the time. It was not until the
modern era that an international criminal judicial
body was established, in the form of the Nurem-
berg Tribunal (1945), which was created as the
first modern ad hoc international criminal court.

In political history literature, the period of
the “Cold War” is well-known. However, in the
history of international criminal judicial bodies,
this era may be referred to as a “dark period,”
because, despite the commission of crimes aga-
inst humanity (such as during the Korean and Vi-
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etnam wars), no judicial institutions were estab-
lished due to the lack of consensus among states.
After the dissolution of the USSR, the 1990s
marked an important phase for international cri-
minal justice. During this period, the Internatio-
nal Criminal Tribunal for the Former Yugoslavia
(1993) and the International Criminal Tribunal
for Rwanda (1994) were established. These de-
velopments demonstrated worldwide that there
was a need for a permanent, rather than ad hoc,
international criminal court [3, p.31].

Consequently, on 17 July 1998, the Rome
Statute was signed in Rome during a diplomatic
conference held at the headquarters of the Food
and Agriculture Organization of the United Na-
tions, attended by authorized representatives of
the UN member states:

- States in favor (120 states): These states
supported the treaty and contributed to its adop-
tion;

- States against (7 states): China, Iraq, Israel,
Libya, Qatar, the United States, and Yemen;

- States that abstained (21 states): Azerbai-
jan, Turkey, and others.

According to Article 126 of the Rome Statu-
te, the entry into force of the Statute required ra-
tification by 60 states. This process was comple-
ted remarkably quickly on 1 July 2002 [8, p. 359].
The ratification of such a significant Statute by
this many states in such a short period further
demonstrates its legal success and political ac-
ceptability.

I would like to note, by way of a brief digres-
sion, that for Azerbaijan this Conference was of
particular importance. On 6 June 1998, by Decree
No. 822, the President of the Republic of Azerba-
jjan, Heydar Aliyev, approved the composition
of the Azerbaijani delegation to participate in the
Diplomatic Conference of the United Nations de-
dicated to the establishment of the International
Criminal Court, designating the official represen-
tatives who would represent the country [7].
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Moreover, through this participation, Azerba-
ijan transformed into its domestic legislation the
crimes of aggression, genocide, crimes against
humanity, and war crimes, essentially reflecting
the provisions of the Rome Statute and, in some
respects, even expanding upon them. This was
formalized in the Section VII (crimes against pe-
ace and humanity) of the Criminal Code adopted
on 30 December 1999, which came into force on
1 September 2000. The inclusion of the crime of
ecocide currently under discussion for addition
to the Rome Statute of the ICC into Article 104-1
of the Criminal Code by the Law of 22 October
2024 demonstrates Azerbaijan’s firm position on
eliminating impunity with regard to international
crimes [1, p.117].

Main provisions

At the conclusion of the Rome Conference,
following the contentious debates among many
states, Article 5 of the Rome Statute established
that the Court’s jurisdiction is directed not at sta-
tes, but at individuals. It stipulates that individu-
als can be held accountable for the most serious
crimes of concern to the international commu-
nity as a whole, namely:

- the crime of genocide;

- war crimes;

- crimes against humanity;

- the crime of aggression [10, p. 87].

On 11 June 2010, at the Review Conferen-
ce held in Kampala [18], the capital of Uganda,
a definition of the crime of aggression and the
conditions under which the ICC may exercise ju-
risdiction over it were adopted [4, p.89].

The definition was based on United Nations
General Assembly Resolution 3314 (XXIX) of
14 December 1974. The ICC’s jurisdiction over
the crime of aggression requires a decision to be
taken after 1 January 2017, by the same majo-
rity of States Parties as is required for amending
the Statute. When discussing the jurisdiction of
the ICC, particular attention must be paid to the
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principle of complementarity, as the Court relies
on this principle when exercising its jurisdiction.
According to Articles 17-20 of the Rome Statute,
the International Criminal Court (ICC) does not
replace national criminal justice systems but rat-
her complements them [2, p. 98].

The Court is authorized to investigate, pro-
secute, and adjudicate only when a State Party is
unwilling or unable to carry out genuine inves-
tigations or prosecutions regarding the persons
concerned. This may include situations involving
unjustified delays in proceedings or attempts to
shield individuals from criminal responsibility.
This principle, known as the “principle of comp-
lementarity,” gives priority to national judicial
systems [11, p.745].

When discussing the jurisdiction of the ICC,
it should be noted that the Court’s jurisdiction
is unfortunately not universal, in other words, it
cannot initiate proceedings for the commission of
relevant crimes anywhere in the world [8, p. 83].

The ICC exercises its jurisdiction on the ba-
sis of several conditional classifications: ratione
materiae, ratione temporis, territorial, nationa-
lity-based, referral, ad hoc, and cross-border. Let
us now turn to the specific bases of the ICC’s ju-
risdiction and the corresponding judicial practice.

Regarding subject-matter jurisdiction, the
Court has jurisdiction over the four types of in-
tentional crimes (Article 30 of the Rome Statu-
te) enumerated in Article 5 of the Rome Statute:
genocide, crimes against humanity, war crimes,
and the crime of aggression. With regard to tem-
poral jurisdiction, based on Articles 11 and 24 of
the Rome Statute, it should be noted that:

- Crimes against humanity — as of 1 July
2002;

- Genocide — as of 1 July 2002;

- War crimes — as of 1 July 2002; and

- The crime of aggression — as of 17 July
2018, in accordance with the decision adopted at
the Kampala Review Conference (it started from
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the completion of ratification of Member States
[9, p.338])

It should be emphasized that, based on the
prohibition of retroactivity, the Court cannot,
under any circumstances, exercise temporal ju-
risdiction over acts committed prior to the entry
into force of its jurisdiction (Rome Statute, Ar-
ticle 24). However, it should be noted that a State
Party may, by making an additional declaration,
recognize the Court’s temporal jurisdiction ret-
roactively, though no earlier than 1 July 2002
[12, pp.422-423].

Based on the above, practical examples can
be cited, such as the “Bolivia Situation” (ICC-
02/20). The ICC Prosecutor concluded that the
available information did not provide a sufficient
basis to establish that crimes against humanity,
as defined in Article 7 of the Rome Statute, had
been committed during the road blockade cam-
paign that took place in Bolivia in August 2020.
In this situation, the elements of a widespread or
systematic attack, which are essential for crimes
against humanity, were not present. Therefore,
applying subject-matter jurisdiction in this case,
it is evident that the requirement of admissibility
was not met [24].

Next, the “Philippines Situation” (ICC-01/21)
can be considered. The ICC Prosecutor noted that
the alleged crimes against humanity occurred
between 1 November 2011 and 16 March 2018,
before the Philippines formally withdrew from
the Court on 17 March 2018. During President
Duterte’s anti-drug campaign, crimes were alle-
gedly committed, and although the Philippines
initiated the procedure to withdraw from the ICC
(a State wishing to withdraw from the Rome Sta-
tute must give one year’s notice in accordance
with Article 127), the Court continued to exercise
jurisdiction until the end of the one-year notice
period. By applying temporal jurisdiction in this
manner, the Court established that the alleged
acts occurred while the Statute was in force [25].
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The ICC may exercise its jurisdiction in ad-
dition to other types of jurisdiction, including
territorial and nationality-based jurisdiction.
According to Article 12 of the Rome Statute, the
ICC may exercise jurisdiction only over crimes
committed on the territory of a State Party. The
ICC may also exercise jurisdiction over crimes
committed by a national of a State Party, regard-
less of where the crime took place.

As an example of the principle of territorial
jurisdiction, we can refer to the Situation in Ge-
orgia, which was the ICC’s first territorial case in
Europe. Georgia ratified the Rome Statute, and
sometime after the events of 2008 (South Osse-
tia), the ICC opened an investigation into crimes
committed on Georgian territory. In the Situation
in Georgia (ICC-01/15-22), Prosecutor Karim
A.A. Khan announced that the investigation had
been completed and that three individuals aga-
inst whom arrest warrants were issued remain at
large. He emphasized that efforts to bring these
individuals to justice are ongoing [23].

In accordance with the principle of nationa-
lity jurisdiction, crimes committed by British sol-
diers who were part of the coalition forces along-
side the United States against Saddam Hussein
in 2003 fell under the ICC’s jurisdiction despite
the fact that Iraq is not a State Party to the Rome
Statute and the Court has no territorial jurisdic-
tion over crimes committed on its territory. Ne-
vertheless, based on nationality jurisdiction, the
Iraq/UK situation (ICC-2005-2020) was opened.
However, ICC Prosecutor Fatou Bensouda later
closed the preliminary examination, concluding
that the United Kingdom was “willing and able”
to investigate the alleged crimes committed by
its nationals [21].

As the next type of jurisdiction, we can men-
tion the referral jurisdiction provided under Ar-
ticle 13(b) of the Rome Statute. According to this
provision, the United Nations Security Council
(UNSC) has the authority to refer situations
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to the Prosecutor of the International Criminal
Court (ICC) under Chapter VII of the UN Char-
ter (Articles 39 and 41). This type of jurisdiction
gives the ICC the character of an international
criminal justice tribunal and enables its develop-
ment into an international adjudication system in
the future [16, p. 418].

The UNSC has exercised this authority twi-
ce:

- in 2005 — Sudan case (Omar Al-Bashir);

- in 2011 — Libya case (Saif Al-Islam Gad-
dafi).

It is important to note that, in accordance
with referral jurisdiction (Article 14 of the Rome
Statute), Member States may also refer a case to
the ICC [20].

Another type of jurisdiction is ad hoc jurisdi-
ction. According to paragraph 3 of Article 12 of
the Rome Statute, the Court’s jurisdiction may
be extended based on declarations submitted by
non-State Parties, thereby shaping the Court as a
mechanism of universal justice. Examples inc-
lude:

- Cote d’Ivoire (State Party since 2013) — for
crimes (concerns against humanity and war cri-
mes committed during the country’s two periods
of armed conflict, beginning in 2002 and cul-
minating in the severe post-election violence of
2010-2011) committed since 19.09.2002;

- Palestine (State Party since 2015) — for
crimes (alleged war crimes and crimes against
humanity committed in the West Bank, East Je-
rusalem, and the Gaza Strip) committed since
13.06.2014;

- Ukraine (State Party since 2025) — for cri-
mes (alleged war crimes, crimes against huma-
nity, and genocide committed in the Euromaidan
protests, the annexation of Crimea, and etc.)
committed since 21.11.2013.

The last type of jurisdiction we can identify
in this section is cross-border jurisdiction, whi-
ch is considered a form of state referral. Thus,
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under classical criminal law, a crime is deemed
to have been committed in the place where its
commencement, continuation, or completion oc-
curs [5, p. 57].

According to Article 12(2)(a) of the Rome
Statute, the International Criminal Court (ICC)
may exercise its jurisdiction over crimes com-
mitted on the territory of a non-State Party if part
of the criminal conduct occurred on the territory
of a State Party [20].

This situation has been observed in two cases:

- Bangladesh/Myanmar (it concerns the for-
ced deportation and persecution of the Rohingya
people, a Muslim minority, from Myanmar into
neighboring Bangladesh (14.11.2019)

- Lithuania/Belarus (it based on allegations
of crimes against humanity committed by the
regime of Alexander Lukashenko, including
deportation, persecution, and other inhumane
acts against the Belarusian civilian population)
(30.09.2024).

In addition to all of the above-mentioned
considerations, some States, rather than merely
refraining from signing the Rome Statute (or
signing and subsequently withdrawing) or from
ratifying or acceding to it in order to avoid the
jurisdiction of the International Criminal Court,
have attempted to circumvent the Court’s reach
through the conclusion of bilateral agreements.
The most prominent example in this regard is the
United States of America, which has consistently
exerted strong political pressure against the ac-
tivities of the Court and has concluded a large
number of bilateral agreements with various Sta-
tes.

An illustrative example is the Agreement
between the Government of the Republic of
Azerbaijan and the Government of the United
States of America concerning the surrender of
persons to the International Criminal Court, da-
ted 10 June 2003. In this context, Articles 3 and
4 of the Agreement may be cited.
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- Article 3: Where the Government of the
United States of America extradites, surrenders,
or otherwise transfers a person of the Republic
of Azerbaijan to a third State, the Government of
the United States of America shall not consent
to the surrender or transfer of that person by the
third State to the International Criminal Court
without the express consent of the Government
of the Republic of Azerbaijan.

- Article 4: Where the Government of the Re-
public of Azerbaijan extradites, surrenders, or
otherwise transfers a person of the United States
of America to a third State, the Government of
the Republic of Azerbaijan shall not consent to
the surrender or transfer of that person by the
third State to the International Criminal Court
without the express consent of the Government
of the United States of America [6].

It should also be noted that between 2002 and
2004, the United States succeeded in securing
United Nations Security Council Resolutions
1422, 1487 and 1497 [15, p.240]. These resolu-
tions granted immunity from the jurisdiction of
the International Criminal Court to peacekeepers
from states not party to the Rome Statute (such as
the United States). However, attempts to renew
these resolutions encountered strong opposition,
and at present there is no permanent resolution
that fully “halts” ICC jurisdiction over U.S. mi-
litary personnel worldwide.

ICC JURISDICTION’S IMPACT
ON REPUBLIC OF AZERBAIJAN

I would like to respectfully note that, in some
cases, ad hoc retroactivity can also be used by
states as a political instrument. For instance, Ar-
menia deposited its instrument of ratification of
the Rome Statute with the United Nations on 14
November 2023, and the Statute entered into for-
ce for Armenia on 1 February 2024 (the crime of
genocide; war crimes; crimes against humanity).
Nevertheless, Armenia recognized the Court’s ju-
risdiction retroactively from 10 May 2021 [26].
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It may be mentioned that Armenia did so in
order to use it as a potential means of pressure
against Azerbaijan in the future, which can be
regarded as an abuse of law.

Indeed, during the 44-day Second Karabakh
War in 2020, Azerbaijan liberated its territories
that had been under occupation for almost thirty
years by its own efforts. Following this, the State
Migration Service of the Republic of Azerbaijan
began activities for the reintegration of Armeni-
ans living within the sovereign territory of Azer-
baijan [19].

However, the Armenians, not wishing to live
together with Azerbaijanis, voluntarily and of
their own free will left the Karabakh region [17].

Although the Armenian State itself has not
referred this matter to the ICC, certain Arme-
nian NGOs have applied to the Court, attemp-
ting to initiate proceedings against Azerbaijan
on unfounded allegations of ethnic cleansing
and deportation. It is evident that they rely on
the Bangladesh/Myanmar case as a precedent.
From a legal standpoint, however, these claims
are baseless and groundless, and they only serve
to hinder the ongoing peace negotiations.

It should be emphasized that the types of ju-
risdiction referred to above possess a conditional
character and pursue a single overarching objec-
tive: the eradication of impunity for the most se-
rious crimes of concern to the international com-
munity as a whole. The establishment of such
jurisdictional frameworks reflects the collective
determination of states to ensure accountability
for perpetrators of genocide, crimes against hu-
manity, war crimes, and the crime of aggression,
thereby reinforcing the foundational principles
of international criminal justice.

Nevertheless, it must be regrettably acknow-
ledged that, while the International Criminal
Court (ICC) constitutes a major achievement in
the institutionalization of international criminal
justice and represents a significant step toward
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safeguarding humanity’s security, it continues
to encounter considerable political and opera-
tional challenges. The Court remains subject to
political pressure from certain non-States Parties
(notably the United States), while some States
Parties (such as Mongolia and Tajikistan) have
engaged in open violations of their obligations
under the Rome Statute. In parallel, others (for
instance, Hungary) display a manifest indifferen-
ce toward their duties of cooperation. Such ten-
dencies undermine the effectiveness, legitimacy,
and universality of the ICC system and weaken
the collective resolve to combat impunity [22].

The pursuit of justice in the international sphe-
re has thus emerged as an increasingly complex
and pressing concern. Against the backdrop of
intensified geopolitical rivalries and the persisten-
ce of double standards in the application of inter-
national law, the ICC endeavors to discharge its
mandate and uphold the rule of law during one
of the most turbulent periods of contemporary in-
ternational relations. However, in the context of
recurring criticism directed against the Court, cer-
tain structural realities are often overlooked. The
ICC possesses neither an enforcement apparatus
of its own such as an army or police force, nor
the capacity to implement its decisions autono-
mously. Rather, it functions within a treaty-based
framework and depends entirely upon the coope-
ration and good faith of States Parties for the exe-
cution of its judicial decisions.

Accordingly, the effectiveness of the Court
is contingent upon the political will of states to
act collectively in support of international cri-
minal justice. Only through genuine, consistent,
and good-faith cooperation among states can the
ICC fulfil its mandate and contribute to the con-
solidation of a just, accountable, and rules-based
international order.

CONCLUSION

The pursuit of justice in the international

sphere has thus emerged as an increasingly comp-
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lex and pressing concern. Against the backdrop
of intensified geopolitical rivalries and the per-
sistence of double standards in the application of
international law, the ICC endeavors to discharge
its mandate and uphold the rule of law during one
of the most turbulent periods of contemporary
international relations. However, in the context
of recurring criticism directed against the Court,
certain structural realities are often overlooked.
The ICC possesses neither an enforcement appa-
ratus of its own such as an army or police force,
nor the capacity to implement its decisions au-

tonomously. Rather, it functions within a treaty-
based framework and depends entirely upon the
cooperation and good faith of States Parties for
the execution of its judicial decisions.

Accordingly, the effectiveness of the Court
is contingent upon the political will of states to
act collectively in support of international cri-
minal justice. Only through genuine, consistent,
and good-faith cooperation among states can the
ICC fulfil its mandate and contribute to the con-
solidation of a just, accountable, and rules-based
international order.
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Qadimov Viigar Anar oglu,
Azorbaycan Vokillor Kollegiyasinin vo
Beynolxalq Cinayst Mohkomasi Vokillor Kollegiyasinin tizvii

BEYNOLXALQ CINAYOT MOHKOMOSININ YURISDIKSiYASI
(Azarbaycan Respublikasi kontekstinda)

XULASO

2002-ci ilds foaliyyoto baslamis Beynslxalq Cinayst Mohkomasi (BCM) soyqirimi, insanliq sleyhina cinayatlar,
miiharibs cinayatlori vo tacaviiz cinayati do daxil olmagla on agir beynolxalq cinayatlora géro moasuliyyot dastyan soxslori
mithakimo etmok {igiin tosis edilon daimi beynolxalq mohkomodir. Mohkomonin cinayet-hliquqi yurisdiksiyasi onun
faaliyyatinin asasin1 taskil edir vo bu magalads onun ayri-ayri elementloring nazar salinmigdir. Maqalads homginin BCM-
nin yurisdiksiyasinin hayata kegirilmasinds ¢ox vacib olan “tamamlayiciliq (komplementarliq)” prininsipinin mahiyyati
acilaraq bu Mohkomonin yurisdiksiyasinin Azorbaycan Respublikasina galocok tosirlori qiymotlondirilmisdir.

TI'agumoB Byrap Aunap oriuy,
Unen AzepOaiikaHCKON KOJIJICTHH aJBOKATOB H
Konnerun anBokaroB Mex1yHapOIHOIO yrOJOBHOIO Cyzia

IOPUCIUKIUA MEXKXAYHAPOJHOI'O YI'OJIOBHOI'O CYJA
(B KOHTeKcTe A3epbaiimkaHckoil PecryOnmnkn)

PE3IOME

MexnyHnaponsslii yroioBubeiid cyn (MYC), HauaBmmii cBoro nearenbHOCTh B 2002 romy, sSBISETCS HOCTOSIHHBIM
MEXXIyHapOIHBIM CyI€OHBIM OPTaHOM, yUPEKAEHHBIM JUIS TPUBJICUSHNS K OTBETCTBEHHOCTH JIUII, BHHOBHBIX B COBEPIICHUN
Hanbosee TSHKKUX MEKAyHapOJHbIX MPECTYIUIEHUH, BKITFOYast TeHOLW/, IPECTYIIICHHUS IPOTUB YEIOBEYHOCTH, BOCHHBIE
MIPECTYIIEHNS U IPECTYILIEHUE arPECCUU. YTOJIOBHO-IIpaBoBas ropucankuus Cyja coCTaBIseT OCHOBY €T0 AEATENbHOCTH,
U B JAHHOM cTaTbe OyAyT pacCMOTpEHBI €€ OTJeNIbHBbIE PJIEMEHTHl. B cTaThe Takke pacKpbIBaeTcs CyTh HMPUHIIMIA
«JOMONHAEMOCTH (KOMIUIEMEHTapHOCTH)», MMEIOILETO KIIFOUEBOE 3HaUEHHE ISl OCylIecTBIeHUs opucaukin MYC, a
TaKKe JIaHa OI[EHKA BO3MO)KHOTO BIMSTHUS ropucIuKiny 3toro Cyna Ha AzepOaimkaHcKyto PecryOmnuky.

Redaksiyaya daxilolma tarixi: 08.01.2026
Takrar islonmaya gondorilma tarixi: 10.02.2026
Capa gobul olunma tarixi: 12.02.2026
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