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Introduction

Desiring, by this Convention, to develop

the principles embodied in Resolution
2749 (XXV) of 17 December 1970 in which the
General Assembly of the United Nations sol-
emnly declared inter alia that area of the seabed
and the ocean floor and the subsoil thereof, be-
yond the limits of national jurisdiction, as well as
its resources, are the common heritage of man-
kind, the exploration and exploitation of which
shall be carried out for the benefit of mankind
as a whole, irrespective of the geographical lo-
cation of States. The Moon and its natural re-
sources, the area of the seabed, the ocean floor
and the subsoil are subject to the principle of the
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Common Heritage of Mankind. Elements of the
Concept of the Common Heritage of Mankind
are non-appropriation, international joint man-
agement, sharing of benefits, peaceful use and
preservation for the benefit of future generations
[9, p. 25; 4].

In the mid-20th century, seven countries had
territorial claims over the Antarctic continent.
These states are Argentina, Australia, the Unit-
ed Kingdom, France, Norway, Chile, and New
Zealand. The United States and the Soviet Union
reserved the right to claim sovereignty over the
continent. The Antarctic Treaty, consisting of
fourteen articles, was signed at the Antarctic
Conference held in 1959, by the claimant states
and by states reserving the right to do so, as well
as Belgium, Japan, and South Africa. Sovereign-
ty claims under the Antarctic Treaty are frozen,
but the existence of the claims is not denied. A
comprehensive treaty regime for Antarctica has
been established within the framework of inter-
national instruments adopted by the parties to
the Antarctic Treaty and it is called the Antarctic
Treaty System (ATS). ATS is based on three core
values: peace, science, and environmental pro-
tection [6, p. 2].

The legal debates regarding the global com-
mons started since 1960. Rivalry between the op-
posing blocs (US and USSR) resulted in a surge
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of scientific developments that led to an increas-
ing interest in the exploration and exploitation of
outer space and the deep seabed. Consequently,
the need for the regulation of legal relations re-
garding outer space and the deep seabed emerged.
In 1967, Maltese Ambassador Arvid Pardo pro-
posed to the United Nations General Assembly
(UNGA) that the deep seabed and ocean floor
beyond the limits of national jurisdiction should
be subject to a new international regime known
as the ‘common heritage of mankind’ (CHM).
However, the concept of the common heritage of
mankind (CHM) did not originate from the Mal-
tese Ambassador’s proposal rather, it contributed
to the concept’s development and led to its rapid
adoption in scholarly literature [11].

Human rights and the common heritage of
mankind have some common aspects. Equality, a
fundamental principle of human rights, is reflect-
ed in the common heritage of mankind. All states
have access to the common heritage without dis-
crimination. States can use the common heritage
of mankind without compromising the needs of
future generations. To conclude, sustainable de-
velopment is a cornerstone of the common heri-
tage of mankind. Some lawyers consider that the
common heritage of mankind forms part of the
third generation of human rights.

1.1. The international legal foundations of
the concept of Common Heritage of Mankind

“’Res nullius” and “’Res communis’ are an-
cient Latin concepts that derive from Roman law
and contains some peculiarities of the common
heritage of mankind. “’Res nullius™ refers to
“things belonging to no one”. This can happen
when a person abandons their property, thereby
making it available for anyone to claim. The
first person who takes possession of such prop-
erty becomes its new owner. This concept also
applies to wild animals and discarded objects.
This concept contradicts the common heritage of
mankind. Article 137 of UNCLOS stands against
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“’Res nullius”, which forbids the claim or exer-
cise sovereignty or sovereign rights over any
part of the common heritage or its resources.

By the law of nature, these things are com-
mon to mankind, the air, running water, the sea,
and consequently the shores of the sea. To be
characterized as res communes, those spaces
that are free and open to all, should fulfil at least
three criteria: the absence of territorial sover-
eignty and the non-recognition of sovereign
claims and the freedom of access and exploita-
tion of resources by those capable of doing so [7,
art. 1; 5].

Article 136 of UNCLOS states that the area
and its resources are the common heritage of
mankind. This provision is significant, because
of its explicit reference to the common heritage
of mankind [9, art. 136].

According to the Moon Agreement, the
Moon and its resources belong to humankind,
states must not claim sovereignty over them and
states must not claim sovereignty over them and
an international regime must be established to
regulate the exploitation of the natural resources
of the moon. The main purposes of the interna-
tional regime to be established shall include:

(a) The orderly and safe development of the
natural resources of the moon;

(b) The rational management of those re-
sources;

(c) The expansion of opportunities in the use
of those resources;

(d) An equitable sharing by all States Par-
ties in the benefits derived from those resources,
whereby the interests and needs of the develop-
ing countries, as well as the efforts of those coun-
tries which have contributed either directly or in-
directly to the exploration of the moon, shall be
given special consideration [10, p. 5, art. 11(7)].

Whilst fully respecting the sovereignty of
the States on whose territory the cultural (monu-
ments, groups of buildings, sites) and natural
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heritage (natural features, geological and phys-
iographical formations, natural sites) is situated,
and without prejudice to property right provided
by national legislation, the States Parties to this
Convention recognize that such heritage con-
stitutes a world heritage for whose protection it
is the duty of the international community as a
whole to co-operate. The importance of this pro-
vision lies in providing a legal interpretation of
the “world heritage’” and promoting cooperation
among countries as a whole [8, art. 6(1)].
1.2. The relationship between the Common
Heritage concept and human rights

The common heritage of mankind is gov-
erned by international law and human rights
principles. Human rights and the common heri-
tage of mankind have some common aspects.
The link between the common heritage of man-
kind and human rights is deep-rooted. Funda-
mental principles of human rights are reflected
in the common heritage of mankind.

All states have access to the common heri-
tage without discrimination. States can use the
common heritage of mankind without compro-
mising the needs of future generations. To con-
clude, sustainable development is a cornerstone
of the common heritage of mankind.

According to some scholars, the common
heritage of mankind is included in the third gen-
eration of human rights. The third generation of
human rights, also called solidarity rights or col-
lective rights, refers to rights that go beyond in-
dividual freedoms and focus on groups, peoples
and humanity as a whole. Right to self-determi-
nation, right to development, right to a healthy
environment, right to peace and security, right to
cultural heritage, right to humanitarian assistance
belong to the third generation of human rights.
The objectives set out in the Right to Develop-
ment and the Common Heritage of Mankind are
intended to ensure the interests of individuals,
communities, and future generations.
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The common heritage of mankind and hu-
man rights have the same kind of tensions. These
discrepancies push human rights and the com-
mon heritage of mankind to require a choice to
be made. Which must be prioritized, individual
or collective rights, the needs of the present gen-
eration or future generations.

Summing up these observations, it seems
safe to say that the connections between heritage
and human rights are fundamentally concerned
with protecting the sources of the individual and
collective self-understandings in which we live
and recreate ourselves. It was this understanding
of culture as relational, as a meaning-creating
medium rather than as any ‘thing’ in particular,
that was relayed from the researchers to the prac-
titioners at the seminar in Estonia [3].

1.3. Current legal issues and shortcomings

The lack of a definition regarding the con-
cept of humanity’s common heritage leads to
the failure to draw a conceptual framework, to
a complete legal determination, and to problems
in implementation. Some of the legal conven-
tions regarding the common heritage of mankind
are non-binding, which means states cannot be
obliged or punished when they fail to comply [2,
p. 6].

The fundamental purposes of international
law include promoting the peaceful resolution
of disputes between states, fostering cooperation
and mutual understanding, establishing a world
order based on universal values, and addressing
common challenges such as human rights, eco-
nomic development, and environmental protec-
tion. One of the main issues is enforce compli-
ance by states [12, p. 73].

The standards of human rights, while author-
itatively defined in international and regional
treaties and customary international law, can be
applied in practice only through national con-
stitutions, legal systems, and institutions. States
can implement provisions on the Common Heri-
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tage of Mankind into their national legal systems
[1, p. 84].
1.4. Conclusion

The common heritage of mankind has only
recently emerged, it is focused on solving the
most important issues for humanity. It is based
on the principles of international joint manage-
ment, equitable sharing of benefits, peaceful use
and protection for future generations of areas
and resources beyond the limits of national ju-
risdiction, such as the seabeds, the ocean floor,
the Moon and its natural resources. The main
documents regarding the common heritage of
mankind are UNGA Resolution 2749 (XXV),
UNCLOS, The Moon Agreement, Outer Space
Treaty, World Heritage Convention and Antarc-
tic Treaty.

It further affirms the deep connection be-
tween common heritage of makind and human
rights, as it belongs to the 3rd generation of hu-
man rights. They share the same basic principles
that are essential for their realization, such as the
principles of equality, non-discrimination and
sustainable development.

The problems of the common heritage of
mankind include the lack of a specific legal un-
derstanding of it, the fact that most conventions
are non-binding, and the fact that countries pri-
oritize their own interests and do not cooperate
in sharing the common heritage of mankind.
States can solve these problems in cooperation
with other states and promote the right to share
the common heritage of mankind.
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Barbasteh Aynaz Norouz,

Baki Dévlot Universitetinin Hiiquq fakiiltosinin Insan hiiquqlar1 vo
informasiya hiiququ UNESCO kafedrasinin “Insan hiiquglar1”
ixtisaslagmasi iizro (Ingilis bdlmosi) II kurs magistrant:

BOSORIYYOTIN ORTAQ iRS KONSEPSIiYASININ BEYNOLXALQ HUQUQI
TONZIMLONMOSI VO INSAN HUQUQLARI NORMALARI

XULASO

Bu mogqalads beynoalxalq hiiquqi tenzimloma gargivesinds Basoriyyatin Umumi irsinin (BUT) tokamiiliinii, hiiquqi
osaslarini vo problemlorini aragdirilir. BUI ilo bagl hiiquqi tenzimlomalor UNCLOS, Ay Miigavilesi, Umumdiinya irs
Konvensiyasi vo Antarktika Miigavilasi Sistemidir. BUI konsepsiyast dovlotlorin milli yurisdiksiyasindan konarda olan
miioyyan arazilori vo onlarin resurslarini — dorin donizin dibi, kosmos, Ay, diinya madani va tobii irsini ohata edir. BUI-in
asas elementlori monimsomomok, beynolxalq idaragilik, monfootin adalatli boliisdiiriilmasi, dinc mogsadlor {igiin istifado
va golacok nasillar {iglin qorunmadir.

BOhomiyyatino baxmayaraq, BUI-nin hiiquqi torifi mévecud deyil, miivafiq konvensiyalar mocburi xarakter dagimir
vo icra mexanizmlari zoif inkisaf edib, bu da hiiquqi bosluglar yaradir. Notico etibarilo, BUI konsepsiyas1 Bogoriyyatin
Umumi Irsindon odalatli istifads {igiin gorcivo tomin edir vo qlobal migyasda paylasilan sahalorin vo resurslarin davamli-
ligin1 tomin edir. Bu mogqsadlors nail olmagq iigiin daha six beynoalxalq omokdasliq vo biitiin dovlatlorin 6z yurisdiksiyalari
daxilindo 6hdosliklorinin hoyata kegirilmosi tolob olunur.

Bapo0acrex Aiinas Hopoys,

maructpanT Il kypca no criennanuzanmn «lIpasa yenoBekay (aHIIHICKOE OT/ETICHUE)

kagenpsl FOHECKO 1o npaBam uenoBeka 1 MHOOPMAILMOHHOMY TIpaBy I0pHH4Yeckoro (akymnbrera
BakuHCKOTro rocynapCcTBEHHOTO YHHBEPCHTETA

MEXIAYHAPOJHO-ITPABOBOE PET'YJINPOBAHUE KOHIEITINN
OBILIEI'O HACJIEAUSI YEJIOBEUECTBA U HOPMBI ITPAB YEJIOBEKA

PE3IOME

B nanHOI cTarhe paccMaTpUBAIOTCS ABOJIIOLHS, PABOBBIE OCHOBBI M MPOOJIEMBI OOIIETO HACJIEAUs YeJIOBEUECTBA
(OHY) B pamkax mexxayHapogHo-ipaBoBoro perynupoBanus. K OHY otnocstes Konsenmust OOH no Mmopckomy mpasy,
Horosop o Jlyne, Kousenmus o BcemupHOM Hacieauu u Cucrema JloroBopa 06 AnTtapkruke. Konmernmms OHY oxsa-
TBIBAa€T ONpPEEIEHHbBIE PAOHBI U UX PECYPCHI, HAXOAAIIMECS 3a Mpe/elaMi HAllMOHATIbHOHN IOPUCAUKIINU TOCYJapCTB —
ITyOOKOBOJHOE MOPCKOE JTHO, KOCMUYECKOE IIPOCTPAHCTBO, JIyHy, MUPOBOE KyJIBTYPHOE U IPUpOIHOE Hacaeaue. OCHOB-
HeIMH d1eMeHTamMu OHY SIBISIFOTCSL HEWCHONB30BaHHUE, MEXIYHAPOIHOE YIPABICHHUE, CIIPABEUINBOE paCIIpe/ieIeHIe
BBITOJ1, MUPHOE MCIIOJIB30BAaHKE M 3aIINTAa ISl OyAyIIUX ITOKOJICHUH.

Hecmortpst Ha cBoro 3HaunMocTh, KoHIenuus MCOII crankuBaeTcs ¢ psAaoM MPaBOBBIX MPOOETOB, BKIIOYAs OTCYT-
CTBHE IOPHMYECKOTO ONPEACICHUS, HE0OsI3aTeIbHBIH XapaKkTep MEX/IyHapOAHBIX KOHBEHIIMH W HETOCTATOIHO dPdek-
THUBHBIC MEXaHU3MBI 0OecrieueHus coOmoneHns. B To jxe Bpemst oHa co3aéT OCHOBY ISl CIIPABE/IIIMBOTO UCTIONB30BAHMS
MCOII u cniocoOcTBYeT (hOPMUPOBAHUIO ITT00ANBHBIX TEPPUTOPHIA M YCTOHYMBOMY YIIpaBlieHHIO pecypcami. JJocTike-
HHE 3THX IieTel TpeOyeT 0ojee TECHOTO MEKIyHAPOTHOTO COTPYAHNYECTBA U TIOCIIEA0BATEIBHOTO BRITIOIHEHHS 00s13a-
TEJIbCTB BCEMU T'OCYJapCTBAMU B MPEENax UX HAMOHAIBHON IOPUCIUKIIUH.
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