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Contract law is often presented as the le-
gal language of private autonomy: in-
dividuals and businesses organize cooperation
through agreements whose binding force is typi-
cally respected by courts. Yet modern practice
reveals persistent tensions. Many transactions
are concluded through standard form contracts
drafted by repeat players; consumers and small
enterprises frequently negotiate under informa-
tion asymmetry; and cross-border commerce in-
troduces choice-of-law and enforcement uncer-
tainty. These realities force a doctrinal question:
what justifies enforcing a contract when the bar-
gaining process, the content of the terms, or the
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surrounding social context undermines the ideal-
ized picture of fully informed and equal consent?

Doctrinal approaches offer different answers.
Some prioritize form and expressed intention;
others emphasize the economic function of ex-
change, the protection of legitimate reliance, or
the relational character of long-term cooperation.
Mapping these approaches is practical as well
as theoretical: doctrinal choices influence how
judges interpret ambiguous terms, control unfair
clauses, allocate risk, and respond to changed
circumstances.

The article proceeds in two steps. First, it
outlines major doctrinal models used to explain
the binding force and limits of contracts. Second,
it applies the resulting framework to Azerbaijani
private law by separating (i) a descriptive ac-
count of statutory architecture from (ii) a norma-
tive evaluation of tensions that appear in practice.
The comparative references are selective: they
clarify concepts and highlight doctrinal options
rather than proposing direct legal transplants.

Contract doctrine is not a single, uniform the-
ory. It consists of competing narratives that are
often combined in legislation and adjudication.

Formalist thinking treats contract as the
crystallization of private will. In the classical
civil-law tradition, will theory—often associ-
ated with Savigny—grounds contractual obliga-
tion in the autonomy of the parties and the idea
that legal enforcement respects self-authored
commitments. Interpretation aims to reconstruct
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expressed intention, and judicial intervention is
exceptional: the law’s legitimacy lies in protect-
ing freedom of contract and legal certainty [7,
$.55-67].

The strength of formalism is predictability.
By privileging text, form, and declared intent,
it stabilizes expectations. Its weakness appears
when the empirical conditions for meaningful
consent are absent—particularly where standard
terms, information asymmetry, or cognitive lim-
its weaken the connection between signature and
genuine choice.

Anti-formalism challenges the assumption
that contractual outcomes are the neutral prod-
uct of equal bargaining. Realist and critical ap-
proaches emphasize that the background rules
of property, tort, and procedure—and the insti-
tutional setting of markets—shape what parties
can meaningfully choose. Strict adherence to
form may entrench structural inequality; courts
may need to control abuse of rights, deception,
or exploitation. An interest-oriented critique, as-
sociated with Rudolf von Jhering’s later work,
similarly treats contract and private law as in-
struments for reconciling competing interests
rather than as the mechanical enforcement of ab-
stract will [8].

Anti-formalism does not deny the value of
autonomy. It treats autonomy as a social achieve-
ment that depends on transparency, fair bargain-
ing conditions, and access to remedies.

Functionalist accounts assess contract rules
by the practical purposes they serve: facilitating
exchange, allocating risk, and reducing transac-
tion costs. Interpretation becomes a tool for sus-
taining the deal the parties reasonably attempted
to make, rather than mechanically reproducing
literal wording.

Functionalism 1is influential in commercial
settings, where business expectations and trade
usage often matter more than abstract moral ac-
counts. However, an exclusively functional lens
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can underplay distributional concerns and may
inadequately address power imbalances in con-
sumer or employment contexts.

Relational contract theory, most prominent-
ly developed by lan Macneil, argues that many
agreements cannot be understood as isolated ex-
changes. Long-term cooperation—supply chains,
franchise networks, construction projects, credit
relationships—operates through trust, adapta-
tion, and informal norms. The written contract
is only one governance device among others [6].

Relational theory highlights duties of coop-
eration and reasonableness, and it treats renego-
tiation and adjustment as normal rather than ex-
ceptional. The challenge is to translate relational
insights into legal standards that remain predict-
able and do not invite unconstrained judicial dis-
cretion.

Modern systems rarely adopt a single model.
Instead, they combine respect for contractual
freedom with general standards—good faith,
honesty, fairness, and reasonableness—that
function as safety valves. Comparative instru-
ments such as the UNIDROIT Principles ex-
pressly articulate good faith and fair dealing as
a baseline of contractual conduct and prohibit its
exclusion. These standards connect the enforce-
ment of private agreements to broader principles
of legal legitimacy and social cooperation [5, art.
1.7].

Azerbaijan’s Civil Code adopts the civil-law
architecture of contract while embedding mod-
ern protective mechanisms. Several provisions
are central to the doctrinal picture.

At the level of general principles, the Code
requires subjects of civil relations to exercise
their rights and duties in good faith (Civil Code,
art. 5.3) and lists freedom of contract among the
foundational principles of civil legislation (art.
6.1.5). It also clarifies that persons acquire and
exercise civil rights according to their will and
may freely determine contractual terms that do
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not contradict legislation (art. 6.2). At the level of
contract doctrine, Article 390 frames “miiqavilo
azadlig1” (freedom of contract) by allowing par-
ties to conclude contracts and define their con-
tent, while requiring compliance with mandatory
(imperative) norms (art. 390.1-390.2) [1].

Taken together, these provisions reflect a
balanced legislative stance: contractual freedom
is a principal framework, but it is not absolute
autonomy. The interpretive and remedial role of
good faith becomes especially important where
bargaining is uneven or where contractual per-
formance is delayed.

The Civil Code contains detailed rules on
“miiqavilslerin standart sortlori,” corresponding
to standard form contracting. Article 418 regu-
lates the incorporation of standard terms; Article
419 excludes unusual clauses that the other side
could not reasonably foresee; and Article 419.2
adopts a contra proferentem rule: ambiguities in
standard terms are interpreted against the party
that proposed their inclusion. Article 420 iden-
tifies categories of invalid standard terms used
against individuals who are not engaged in en-
trepreneurship [1].

These civil-law mechanisms are comple-
mented by consumer protection policy. Public
guidance issued through the consumer protection
portal stresses that clauses restricting statutory
consumer rights are invalid and may trigger en-
forcement. Doctrinally, the interaction between
Civil Code control of standard terms and con-
sumer-law invalidity rules provides a structured
way to protect parties in a relatively weaker bar-
gaining position without abandoning freedom of
contract as a baseline [9].

The Code also addresses issues that frequent-
ly arise in litigation: the effect of a contract’s
duration and the consequences of delay. Article
399.3 allows parties to stipulate that expiry of
the contract term ends contractual obligations;
Article 399.4 clarifies that expiry does not re-

lease parties from liability for breaches commit-
ted before expiry. In payment disputes, Article
445.7 provides for statutory interest for delayed
monetary performance [3; 4].

Judicial practice has applied these rules in a
doctrinally structured way. The Supreme Court’s
Bulletin reports cases relying on the Constitu-
tional Court’s legal position on the interpretation
of Civil Code Articles 399.3-399.4 and on the
statutory consequences of late payment under
Article 445.7, illustrating how textual rules on
duration and delay are operationalized in adju-
dication.

The descriptive structure above leaves open
normative questions. Two tensions are particu-
larly visible: (i) the scope of judicial intervention
through good faith and standard-term control,
and (ii) the interaction between domestic doc-
trine and cross-border contracting.

A formalist reading might treat good faith as
a narrow interpretive principle. A modern read-
ing treats it as a substantive constraint that polic-
es opportunism and protects legitimate expecta-
tions. Azerbaijani doctrine can support this view
because good faith is framed as a duty on all sub-
jects of civil relations (art. 5.3), not merely as an
interpretive preference [1].

Normatively, this aligns enforcement with
standards of honesty, fairness, and reasonable-
ness. It provides a vocabulary for courts to re-
spond to situations where a party uses literal
wording to defeat the contract’s purpose, to im-
pose surprising standard terms, or to exploit in-
formational asymmetry. The legitimacy of such
intervention depends on disciplined reasoning:
findings of bad faith should be tied to concrete
behavior (concealment of material information,
contradictory conduct, abuse of a discretionary
right), rather than to abstract moral discomfort.

Standard form contracts are the default in-
strument of mass markets. The Civil Code’s
framework (Arts. 418—420) therefore performs
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a dual function. First, it preserves efficiency by
allowing drafting and incorporation of pre-set
terms. Second, it constrains one-sided drafting
by excluding unexpected clauses, interpreting
ambiguity against the drafter, and invalidating
certain categories of unfair terms in consumer
settings.

Comparatively, this resembles the logic of
European controls on unfair terms. Doctrinally,
the key question is how the control is applied
in practice. A defensible approach is incremen-
tal: courts should begin with incorporation and
transparency (whether the other party had a real
opportunity to learn the terms), then move to in-
terpretation and invalidity only when a clause
defeats legitimate expectations or statutory pro-
tections.

Cross-border transactions raise a further doc-
trinal layer. Azerbaijan’s Law on Private Interna-
tional Law endorses party autonomy: the parties
may choose the law applicable to the contract as
a whole or to its parts (art. 24.1-24.3). Yet the
regime limits choice of law where it would cir-
cumvent imperative rules: a choice that leads
to non-application of the contract’s “imperativ
normalar” is invalid (art. 24.4). In practice, this
means that a choice-of-law clause will not neces-
sarily displace Azerbaijani mandatory consumer
protections or other imperative norms [2, art.
24].

This reflects a broader doctrinal point. Even
when private autonomy is strong, modern sys-
tems preserve a zone of non-derogable protec-

tions serving public interests—market integrity,
consumer welfare, and equality of bargaining
power. The doctrinal challenge is to articulate
these limits in a way that remains foreseeable for
commercial actors, so that cross-border contract-
ing stays flexible and legally secure.

CONCLUSION

Doctrinal approaches show that contract law
is not only a technical system of rules but also
a normative project. Formalism protects certain-
ty and expressed intention; anti-formalism and
functionalism expose the social and economic
conditions that make consent meaningful; and re-
lational theory captures the governance needs of
long-term cooperation. Azerbaijani contract law
reflects this pluralism. Its statutory framework
strongly endorses freedom of contract while em-
bedding good faith duties and detailed controls
of standard form contracting. These mechanisms
are complemented by consumer protection poli-
cy and by a private international law regime that
supports party autonomy subject to mandatory
limitations.

For Azerbaijani doctrine, the central task is
to preserve contractual freedom as the baseline
while ensuring that enforcement remains legiti-
mate in light of honesty, fairness, and reasonable-
ness. A clearer separation of descriptive analysis
from normative evaluation, combined with care-
ful use of comparative insights, can strengthen
both scholarship and adjudication—and help an-
ticipate future developments in its legal evolu-
tion.
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Mommadov Alif Namiq oglu,
Baki Dovlot Universitetinin Hiiquq fakiiltosinin
“Kommersiya hiiququ” ixtisaslasmasi lizro II kurs magistranti

MUASIR MUQAVILO HUQUQUNDA DOKTRINAL YANASMALAR
XULASO

Miiqavils hiiququ miiasir iqtisadi dovriyyonin asas hiiquqi mexanizmlarindon biridir vo irads azadlig ilo sosial adalot
toloblori arasinda balansin qorunmasini tolab edir. Maqalads miiasir miiqavils hiiququndaki asas doktrinal yanasmalar
(formalizm, antiformalizm, funksionalizm va alagoli miiqavilo nozariyyesi) sistemlosdirilir vo bu yanagmalarin miiqavilo
6hdoliklorinin qanuniliyi, miiddealarin sorhi vo mohkomo miidaxilosinin sarhadlori baximindan noyi izah etdiyi gostorilir.
Miiqayisali perspektivdo Savigny-nin irado nozoriyyesi, von Jhering-in maraq yoniimlii tonqidi vo Macneil-in olagoli
miigavilo modeli qisa sokildo togdim olunur.

Daha sonra bu ¢or¢ivo Azarbaycan hiiququna totbiq edilir: Miilki Macallonin 5.3-cli maddssindoaki vicdanliliq prin-
sipi, 6.1.5 vo 6.2-ci maddolordo miiqavilo azadligi vo irado azadligi prinsiplori, eloco do 390-c1 maddodo “miigavile
azadlig1” miiddoealar1 vurgulanir. Standart sortlora dair 418-420-ci maddolor (o ctimlodon 419.2-ci maddodo miiddoalarin
oklif etmig torofin ziyanina (oleyhino) sorh olunmasi qaydasi) vo istehlake¢r hiiquglarini mohdudlasdiran miiddosalarin
etibarsizligina yanagma praktiki baximdan tshlil olunur. Maqalads hamginin soxsi beynslxalq hiiquqda torsf azadliginin
(tatbiq olunan ganunun se¢imi) sorhoadlori vo macburi normalarin rolu digqgoto ¢atdirilir.

Mawmenos Aaug Hamur ory,
maructpanT I kypca no cnenuanuzanuu «KoMMepueckoe npaBo» I0pUAHYECKOTO
(hakynpTeTa BakMHCKOTO rOCYIapCTBEHHOTO YHHBEPCHTETA
JOKTPUHAJIBHBIE NOAXO/Abl B COBPEMEHHOM IOTOBOPHOM ITPABE
PE3IOME
J1oroBOpHOE MPaBO SIBISETCS OJHUM M3 OCHOBHBIX ITPABOBBIX MEXaHU3MOB COBPEMEHHOTO YKOHOMHUYECKOTO 000poTa

u TpedyeT OanaHca MeXy CBOOOION BOJIM U TPEOOBAHUSIMH COIIMAILHON CIPABEUIMBOCTH. B cTaThe cucTeMaru3upyroT-
Cs1 KITIOUEBBIC TOKTPUHAIBHBIC TTOAXOIBI B COBPEMEHHOM JIOTOBOPHOM IpaBe ((hopmanuiM, aHTH(HOpMAITN3M, (QYHKIIHO-
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HaQJIU3M M TEOPUS PEJISLIMOHHBIX (OTHOIIEHYECKHX) IOTOBOPOB) M ITOKA3bIBACTCS, YTO UMEHHO 3TH ITOJXO/bI OOBSCHSIOT
C TOYKH 3pEHHS JISTUTUMHOCTH JI0TOBOPHOTO 00S3aTEIIbCTBA, TOJIKOBAHUS YCIIOBHUH U TIPEJIENIOB Cy/IeOHOTO BMEIIATeb-
cTBa. B cpaBHUTENBHOI MEPCIIEKTHBE KPATKO MPEICTABICHBI BosieBast Teopusi CaBUHBH, OPUCHTUPOBAHHAS HA HHTEPECHI
kputuka (hoH MepuHra u pensiuoHHas MoJelb Jorosopa MakHeita.

Janee npeuioykeHHast paMKa IPUMEHSIETCS K a3epOaiipKaHCKOMY ITpaBy: BBLIEISIOTCS TpeOoBaHHe 100pOCOBECTHO-
CTH B cTarhe 5.3 [pak1aHCKOTO KOJIeKCa, MPUHITUITHI CBOOOIBI TOTOBOPA M CBOOO/IBI BOJH B cTaThsAX 6.1.5 u 6.2, a Takxke
TIOJIO’KEHUS 0 «cBOOoze orosopa» B crarbe 390. C mpakTHYecKol TOUKM 3peHHs aHaiau3upyrorcest crarbu 418-420 o
CTaHJapTHBIX YCJIOBHSX (B TOM YHCIIe TIPaBHUIIO cTaTbu 419.2 0 TOIKOBAaHWH MPOTHUB CTOPOHBI, MPEUIOKUBIIEH YCIIOBHS)
1 TOZIXOJ K HEACHCTBUTEIBHOCTH YCIOBHH, OTPAaHNYNBAIOLINX TIpaBa MoTpeduTeneil. B craTbe Takke MOI4epKUBAIOTCS
TIpe/ieNbl aBTOHOMHUH BOJIH (BBIOOpA NMPUMEHUMOTO IIpaBa) B MEXyHapOAHOM YacTHOM IIPAaBE M POJIb MMIIEPaTUBHBIX

HOPM.
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