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eliable provision of human rights and
freedoms is one of the basic principles
of a modern legal state and democratic society.
In the system of these rights, the right to personal
inviolability has a special importance as one of
the fundamental constitutional rights ensuring
the physical and mental integrity, personal free-
dom, dignity and security of a person. It is this
right that forms the necessary legal basis for the
effective implementation of other human rights
and freedoms. Therefore, the scientific determi-
nation of the concept, content and constitutional-
legal characteristics of the right to personal in-
violability is considered one of the urgent prob-
lems of modern constitutional law.
In modern times, the right to personal in-
violability has evolved not only as a classical
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constitutional-legal institution that ensures the
protection of a person from unlawful arrest and
detention, but also as a complex constitutional-
legal institution aimed at ensuring the physical
and mental integrity, dignity, free will in relation
to medical interventions, biological integrity and
safety of a person. Scientific and technological
progress, the development of innovative tech-
nologies in the field of biomedicine and genet-
ics, the integration of artificial intelligence into
the healthcare system, the expansion of digital
healthcare services, and the intensive processing
of biometric data necessitate a revision of the tra-
ditional content of the right to personal integrity,
an expansion of its scope of application, and the
improvement of constitutional and legal protec-
tion mechanisms in line with modern challenges.

One of the main factors determining the rel-
evance of the topic is the lack of a unified scien-
tific approach to the concept and legal content
of the right to personal inviolability in legal sci-
ence. Different legal systems include different
elements in the content of this right, and its in-
teraction with personal freedom, privacy, human
dignity, the right to consent to medical interven-
tion and other fundamental rights is explained on
the basis of different theoretical concepts. This
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necessitates a comprehensive study of the legal
nature, structural elements and functional char-
acteristics of the right to privacy in a compara-
tive-legal aspect.

The study of the constitutional and legal
characteristics of the right to personal inviolabil-
ity is of significant scientific and practical im-
portance in terms of determining the content of
the state’s negative and positive constitutional
obligations related to the implementation, pro-
tection and prevention of violations of this right.
The negative constitutional obligations of the
state express its duty to refrain from unlawful
and unjustified interference with fundamental
rights, while positive constitutional obligations
express its duty to take the necessary legislative,
institutional and practical measures for the effec-
tive implementation, protection and prevention
of violations of those rights.

A.P. Korkin states that “negative status repre-
sents a set of interconnected rights and freedoms
belonging to a citizen, protected from the inter-
vention of the state or other legal entities, and
not subject to change or restriction by any legal
entity” [9, p. 27]. We believe that although the
stated position correctly reflects the essence of
the concept of “negative status” from a scientific
and legal point of view, it cannot be applied to
the concept of “negative obligations”. Because
negative obligations do not express the content
of rights and freedoms, but the duty of the state
to refrain from unlawful interference with those
rights and freedoms, as well as not to create un-
justified obstacles to their free exercise.

In the context of the right to personal invio-
lability, negative obligations express the duty of
the state and other legal entities to refrain from
unlawful interference with the freedom and in-
tegrity of the individual, to restrict this right only
within the framework of the grounds and proce-
dures provided for by law, and to prevent unjus-
tified interference.
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According to N.A. Bobrova and V.V. Stepa-
nova, it is unacceptable to overextend the con-
cept of positive constitutional responsibility, to
the extent of theoretically developing the insti-
tution of legal responsibility itself and specific
constitutional-legal sanctions [2, p. 102].

We consider it necessary to state that the
concepts of “negative obligations” and “positive
obligations” are not established as terminologi-
cal expressions in the Constitution of the Re-
public of Azerbaijan dated November 12, 1995
[4]. However, these concepts are legal concepts
that have been formulated and widely applied in
constitutional law and human rights doctrine, as
well as in the case law of the European Court of
Human Rights.

In the context of modern constitutionalism,
the state is not only obliged to refrain from un-
lawful interference with the right to personal
inviolability, but also to protect this right from
unlawful interference by third parties, to create
the necessary legal and institutional mechanisms
for its effective implementation, to ensure effec-
tive judicial protection, to effectively investigate
violations of the law, and to form adequate legal
liability mechanisms. In this regard, scientific
research into the transformation of the right to
personal inviolability from a classical right of
defense into a complex right requiring active
state activity in accordance with the concept of a
social legal state is of great importance.

One of the main factors determining the rel-
evance of the topic is the dynamic development
of international human rights standards and their
increasing influence on national legal systems.
The Universal Declaration of Human Rights, ad-
opted by the UN General Assembly on December
10, 1948 [16], International Covenant on Civil
and Political Rights, adopted by the UN General
Assembly on 16 December 1966 [8], Conven-
tion against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment, adopted
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by the UN General Assembly on 10 December
1984 [5], Convention for the Protection of Hu-
man Rights and Fundamental Freedoms, signed
in Rome on 4 November 1950 [6], as well as
the case law of the European Court of Human
Rights has enriched the interpretation of the con-
tent of the right to personal inviolability, clari-
fied the standards of its application, and formed
new legal criteria that determine the limits of the
negative and positive obligations of states in the
field of ensuring this right. The study of the in-
teraction of international human rights standards
with national constitutional law, as well as their
impact on the legal system and law enforcement
practice of the Republic of Azerbaijan, is consid-
ered one of the priority research areas of modern
constitutional law.

Strengthening the protection of human rights
in the Republic of Azerbaijan has been identi-
fied as one of the main priorities of state policy.
The Constitution of the Republic of Azerbaijan,
while establishing the right to personal inviola-
bility as a fundamental right, determines that in-
terference with or restriction of this right is pos-
sible only within the framework of the grounds
and rules provided for in the Constitution and
laws. In addition, there are legal norms regulat-
ing individual aspects of the right to personal
integrity in criminal procedural, administrative,
civil, and health legislation.However, there is a
need for scientific research to systematically de-
fine the concept, content, and constitutional and
legal characteristics of this right, to clarify its
interaction with other constitutional rights and
freedoms, to scientifically substantiate the con-
stitutional and legal criteria for restricting the
right, as well as to assess the compliance of ex-
isting legislation with international human rights
standards.

Thus, the theoretical, comparative-legal and
international legal aspects of the concept, con-
tent and constitutional-legal characteristics of
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the right to personal immunity, the determination
of the place and functional purpose of this right
in the system of constitutional rights, the prepa-
ration of scientifically substantiated proposals
for improving the legislation of the Republic
of Azerbaijan, taking into account international
standards and the legal experience of foreign sta-
tes, are among the main factors determining the
theoretical and practical relevance of the topic.

The idea of the right to personal inviolability
has ancient roots in legal history. Although the
legal systems of antiquity contained certain legal
institutions aimed at protecting the freedom and
physical integrity of the individual, they did not
have a systematic character consistent with the
modern concept of fundamental human rights.
The formation of the modern constitutional con-
tent of the right to personal inviolability is pri-
marily associated with the English Great Charter
of Liberties (Magna Carta Libertatum) of 1215.
D. Poldnikov notes that the English king John
Lackland (reigned from April 6, 1199 to Octo-
ber 19, 1216 according to the modern calendar)
adopted the Magna Carta, which confirmed the
ancient rights and freedoms of his subjects.

Article 39 of the Charter states that no free
person can be arrested, deprived of his liberty or
deprived of his rights except on the basis of the
laws of the country and the lawful judgment of
his peers [10].

Scientific literature shows that a number of
fundamental elements of the institution of basic
rights and freedoms enshrined in modern con-
stitutions were already present in the embryo of
the Magna Carta of 1215 [11, p. 1]. The Magna
Carta had a significant impact on the formation
of the institution of habeas corpus and the con-
stitutional guarantees of the right to personal
immunity in later periods. In the later historical
stage, the institution of habeas corpus, which was
formed in the English common law system, be-
came one of the most important procedural guar-
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antees of the right to personal inviolability, es-
pecially after the adoption of the Habeas Corpus
Act of 1679 by the English Parliament [7]. This
institution ensured that the detained person was
brought before a court and that the legality of his
deprivation of liberty was reviewed promptly by
judicial review.

The legal acts of the American and French
revolutions adopted in the late 18th century, es-
pecially the Virginia Declaration of Rights of
June 12, 1776, and the United States Constitu-
tion of 1787 [13], the Bill of Rights of December
15, 1791, consisting of the first 10 (ten) amend-
ments to the United States Constitution, and the
Declaration of the Rights of Man and of the Citi-
zen of 1789 [14] created a solid legal basis for
the development of the right to personal inviola-
bility in the 19th century.

Article 7 of the Declaration of 1789 states
that no one can be accused, arrested or detained
except in the cases provided for by law and in the
manner prescribed by law. This provision made a
significant contribution to the constitutional rec-
ognition of the principle that personal freedom
should be limited only in accordance with law
and to the formation of the concept of a legal
state in later periods.

The 19th century is characterized as a period
of extensive development of the ideas of a legal
state and the rule of law. The constitutional acts
adopted during this period significantly devel-
oped the constitutional-legal content and system
of guarantees of the right to personal inviolabil-
ity, strengthened procedural guarantees against
unlawful deprivation of liberty, and served to
limit the activities of state power within legal
frameworks.

The Swedish Constitution (Instrument of
Government) of June 6, 1809, is considered one
of the first constitutional acts that played an im-
portant role in the development of the right to
personal inviolability in the 19th century [15].
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This Constitution, in addition to strengthening
the principles of separation of state powers, le-
gality and legal responsibility, has also made a
significant contribution to the development of
constitutional guarantees of personal freedom.
The constitution provided legal guarantees
aimed at protecting the individual from unlaw-
ful arrest and arbitrary deprivation of liberty, an
approach that had a significant influence on the
development of subsequent Scandinavian consti-
tutionalism.

One of the important stages in the devel-
opment of the right to personal integrity at the
constitutional level at the beginning of the 19th
century was the adoption of the Spanish Consti-
tution of March 19, 1812 (Constitution of Cadiz)
[1]. This Constitution is considered one of the
first and most important examples of liberal con-
stitutionalism in Europe. The Constitution estab-
lishes that a person may be arrested only on the
grounds and procedures provided for by law, as
well as the inadmissibility of unlawful depriva-
tion of liberty. At the same time, it is envisaged
that restrictions on personal freedom will be
carried out on the basis of judicial control and
the principles of legality. The legal approaches
enshrined in this Constitution had a significant
impact on the development of liberal constitu-
tionalism and constitutional guarantees of funda-
mental rights in later European states.

The Norwegian Constitution of 17 May 1814
marked an important milestone in the constitu-
tional development of the right to personal integ-
rity [3]. This document, known as the Eidsvoll
Constitution (named after the town of Eidsvoll
in Norway where it was adopted), is considered
one of the most liberal and democratic constitu-
tions of its time. It includes constitutional guar-
antees for the protection of personal liberty, the
prohibition of unlawful arrest, and the right to be
tried only on the grounds and in accordance with
procedures established by law. The Constitution
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of the Netherlands, adopted in the same year (the
aforementioned Constitution was significantly
revised in 1815 and replaced by the Constitution
of the Kingdom of the Netherlands), also con-
tained provisions that served to strengthen the
legal protection of personal freedom and limit
state power within legal frameworks.

One of the most important documents of
19th-century European constitutionalism is the
Belgian Constitution of February 7, 1831 [12].
This Constitution systematically establishes
both substantive and procedural legal guarantees
of personal freedom and inviolability. The Con-
stitution prohibits unlawful arrest and stipulates
that a person may be deprived of his liberty only
on the grounds and procedures established by
law. In addition, the inviolability of the home,
the secrecy of correspondence, the principle of
legal jurisdiction and other procedural guaran-
tees were also constitutionally protected. The
Belgian Constitution of 1831 subsequently had
a significant impact on the constitution-making
of a number of European states and the develop-
ment of liberal constitutionalism.

The Frankfurt Constitution of 1848 is consid-
ered the first document in German constitutional
history to systematically establish fundamental
rights. The section of that Constitution entitled
“Fundamental Rights of the German People” es-
tablished personal freedom, protection from un-
lawful arrest, the inadmissibility of deprivation
of liberty without a court order, and the principle
of the rule of law. Although the Frankfurt Con-
stitution did not remain in force for long, its legal
ideas had a significant impact on the develop-
ment of German constitutionalism.

The Albertine Statute (Statuto Albertino) of
4 March 1848 was adopted in the Kingdom of
Sardinia and established the main constitutional
guarantees of personal freedom. After the cre-
ation of the Kingdom of Italy in 1861, this Stat-
ute was applied as the Constitution of the new
state and retained its legal force until the entry

61

into force of the Italian Constitution of 1948.
The Statute allowed personal freedom to be re-
stricted only within the grounds and procedures
established by law. The Danish Constitution of
5 June 1849 and the Prussian Constitution of
31 January 1850 also played an important role
in the development of constitutional guarantees
of personal liberty and security in the 19th cen-
tury. Both Constitutions established the protec-
tion of the individual against unlawful arrest, the
possibility of deprivation of liberty only on the
grounds and procedures established by law, and
the principles of due process and due process.

In the 20th century, especially after the Sec-
ond World War, the right to personal inviolability
became one of the important subjects of interna-
tional legal regulation. International legal docu-
ments adopted during this period formed univer-
sal standards that determined the content, guar-
antees and protection mechanisms of this right.

After gaining independence, the Republic of
Azerbaijan integrated international legal stan-
dards on the right to personal inviolability into
its Constitution and integrated them into the na-
tional legal system.

The right to personal inviolability means the
right of everyone to be free from arbitrary ar-
rest, detention or deprivation of liberty, as well
as from torture, inhuman or degrading treatment
or punishment, and from other forms of physical
and mental violence.

The doctrine distinguishes two main ap-
proaches to the concept of the right to personal
inviolability. According to the narrow approach,
the right to personal inviolability is perceived
only as a guarantee of a person’s physical free-
dom and mainly includes his protection from
unlawful arrest, detention and deprivation of lib-
erty. According to the broad approach, the right
to personal inviolability includes not only physi-
cal freedom, but also the physical and mental in-
tegrity of a person, as well as the right to freely
decide about his life and body.
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In modern constitutional-legal doctrine, a
broad approach is considered more justified,
since this approach recognizes that the right to
personal inviolability is not limited only to the
protection of physical freedom, but also provi-
des legal protection for the physical and moral
integrity of a person, as well as the right to freely
decide about his own life.

The right to personal inviolability does not
exist in isolation. It is closely interconnected
with the right to protection of honor and dignity,
the right to privacy, the right to inviolability of
housing, freedom of movement and choice of re-
sidence. Together, these rights constitute a sing-
le system of constitutional and legal guarantees
that ensure the inviolability of a person’s perso-
nal sphere.

The content of the right to personal inviola-
bility consists of a system of interrelated legal
elements and guarantees that ensure their imp-
lementation. The content of this right covers the
main elements that ensure the physical freedom
of a person, his physical and moral integrity, as
well as their legal protection from unlawful in-
terference by the state and other persons. The
main elements that make up the content of the
right to personal inviolability can be conditional-
ly systematized into several functional blocks.
These blocks include the prohibition of unlaw-
ful deprivation of liberty, procedural guarantees
of personal freedom, the prohibition of torture,
cruel, inhuman or degrading treatment or punis-

hment, protection from forced involvement of a
person in medical and scientific experiments, as
well as remedies for violated rights. However,
we believe that determining the content of the
right to personal inviolability cannot be limited
only to the analysis of its substantive and legal
elements. The constitutional and legal content of
this right should be assessed on the basis of the
mutual unity of substantive and legal elements
(physical freedom, physical and moral integrity),
procedural guarantees (legality, judicial control
and legal remedies), as well as the negative and
positive obligations of the state. It is this three-
component approach that allows us to fully and
systematically explain the content of the right to
personal inviolability.

In the constitutions of many modern states,
including the Constitution of the Republic of
Azerbaijan, the right to personal inviolability is
enshrined in a separate constitutional norm. This
right is recognized as one of the fundamental
rights of man and citizen, and the state is obliged
to ensure its implementation, organize its protec-
tion, as well as provide effective legal protection
and restoration mechanisms in cases of violation.
The constitutional establishment of the right to
personal inviolability provides it with a supreme
legal guarantee, excludes the unjustified restricti-
on or alteration of the essence of this right by ordi-
nary legislative acts, and at the same time allows
it to be limited by law only on the basis of the cri-
teria and principles established by the Basic Law.
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SOXSi TOXUNULMAZLIQ HUQUQUNUN ANLAYISI, MOZMUNU
VO ONUN KONSTITUSIiYA-HUQUQIi XARAKTERISTIiKASI

XULASO

Azorbaycan Respublikast Konstitusiyasinin 32-ci maddasi soxsi toxunulmazliq hiiququnun tonzimlonmaesindo anonavi
fiziki azadligin miidafissi ilo mohdudlagmayaraq, soxsi hoyatin toxunulmazligini, rabito sirrini vo fordi molumatlarin
miidafiosini vahid konstitusion norma ¢orgivosindo ohato edon kompleks hiiquqi tonzimlomo modelini tosbit edir. Bunun-
la belo, maddods soxsi toxunulmazliq hiiququnun maddi-hiiquqi mozmununun sistemli sokildo miioyyon edilmomasi, bu
hiiquga miidaxilonin konstitusion meyarlarinin tam vo aydin ifado olunmamasi, habelo fordi molumatlarin emaliin osas
prinsiplorinin konstitusiya saviyyasinda birbasa tosbit edilmomasi homin normanin tokmillogdirilmosini zaruri edir.

Babaesa Ilapsana Baiipam rei3sl,
JOKTOPaHT Kadeapsl KOHCTUTYIIMOHHOTO MpaBa I0pUANIECKOTo (haKyIbTeTa
BaknHCKOTr0 rocyJapcTBEHHOTO YHHBEPCUTETA

INOHATUE U COOEPKAHUE ITPABA HA JIMYHYIO HENPUKOCHOBEHHOCTDH
N ET'O KOHCTUTYIMOHHO-ITPABOBAS XAPAKTEPUCTUKA

PE3IOME

Crarbs 32 Koncturynmn AzepOaiimxanckoir PecryOmiku 3aKperisieT KOMIUIEKCHYIO MOJIENb ITPABOBOTO PETrYIIHpO-
BaHU MPaBa Ha HENPUKOCHOBEHHOCTh JIMYHOCTH, HE OFPAHUYHMBASICh TPAJHULIHOHHBIM MOAXO00M K 3aluTe QU3HIECKO
CBOOO/IbI, a OXBATHIBAsI B PAMKaX €JMHONW KOHCTUTYIIMOHHON HOPMBI HEPUKOCHOBEHHOCTh YaCTHOM JKM3HHU, TAHHY KOM-
MYHUKAIMI 1 3allUTy TEPCOHAJIbHBIX JIaHHbIX. BMecTe ¢ TeM OTCyTCTBHE B JAaHHOM CTaThe CUCTEMHOTO OIpEIeSICHUs
MaTepHaIbHO-IIPABOBOIO COZEPIKAHMS IIPaBa Ha HENPHKOCHOBEHHOCTH JIMYHOCTH, HEIOCTATOYHO IOJHOE M YETKOe 3a-
KpEeIUICHUE KOHCTUTYIMOHHBIX KPUTEPUEB BMELIATEILCTBA B 9TO IIPABO, a TAKKE OTCYTCTBHE MPSMOr0 3aKpeIUIeHHs Ha
KOHCTHUTYILIMOHHOM YPOBHE OCHOBHBIX IPHHIMIIOB 00Pa0OTKH MEPCOHAIBHBIX JIaHHBIX 00YyCIOBIMBAIOT HEOOXOMMOCTh
COBEPIICHCTBOBAHHS YKa3aHHOW HOPMBI.
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